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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of Decenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10769
V.

THOVAS PETER HEI DENBERGER

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed froman initial decision of
Adm ni strative Law Judge WIlliam A Pope, Il, issued orally at
the concl usion of an evidentiary hearing held on June 29, 1990.°'
By that decision, the |aw judge affirmed an order of the

Adm ni strator hol ding respondent in violation of sections

'An excerpt fromthe transcript containing the initial
decision is attached.
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91.75(a) and (b), and 91.9 of the Federal Aviation Regul ations
("FAR " 14 C.F.R Part 91),° in connection with a flight
conducted on Novenber 29, 1988.°

Upon consi deration of the briefs of the parties and the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order and the | aw judge's
initial decision. W wll therefore deny respondent's appeal
for the reasons set forth bel ow

In his order (which served as the conplaint), the
Adm ni strator alleged the foll ow ng:

"1. You are now, and at all tines nentioned herein
were, the holder of Airline Transport Pil ot

’FAR 88 91.75(a) and (b), and 91.9, which have since been
anended and recodified as 88 91.123(a) and (b), and 91. 13(a),
respectively, read as foll ows:

"8 91.75 Conpliance with ATC cl earances and instructions.

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromthat clearance,
except in an energency, unless he obtains an anended cl earance.
However, except in positive controlled airspace, this paragraph
does not prohibit himfromcanceling an IFR [instrunment flight
rules] flight plan if he is operating in VFR [visual flight
rul es] weather conditions. |If a pilot is uncertain of the
meani ng of an ATC cl earance, he shall imedi ately request
clarification fromATC

(b) Except in an energency, no person may, in an area where
air traffic control is exercised, operate an aircraft contrary to
an ATC instruction.

8 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

*The Administrator has waived the inposition of a sanction
for such alleged FAR violations, in accordance with the Aviation
Saf ety Reporting Program
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Certificate No. 217465733.

2. On or about Novenber 29, 1988, you operated G vil
Aircraft N348US, a Boeing 737, as pilot-in-

command of a regularly schedul ed passenger
carrying flight in air transportation designated
as Pi ednont Flight 1154 from San Di ego, California
t o Phoeni x, Ari zona.

3. Incident to said flight you were cleared for a
vi sual approach to Sky Harbor Airport with a
restriction to cross 17 DVE on the [l]ocalizer
at or above 6000 feet.

4. Notwi thstanding the above you descended bel ow
your assigned altitude prior to reaching 17 DVE.

5. Your operation of GCvil Arcraft N348US, as set
forth above, was careless so as to endanger the
life and property of others."”

The record discloses that respondent acted as non-flying
pilot on Flight 1154, which had previously been cleared for an
Arlin Six arrival with a freeway vi sual approach to Phoeni x Sky
Har bor Runway 8R.  Prior to the comencenent of the approach,
respondent's first officer, who was operating the aircraft on
autopilot, had his horizontal situation indicator (HSI) swtch
set in the lateral navigation (LNAV) node and his navigation
radio fixed on automatic tuning.® The first officer had al so
pre-tuned the manual setting on his navigation radio to the

Phoeni x Sky Harbor |ocalizer frequency, so that he coul d

“This enabled the first officer to nmonitor information
relating to the aircraft's position during the course of the
flight. See Tr. 182, 189-90. At the time, respondent had his
navigation radio tuned to the Salt R ver VOR frequency, in order
to subsequently facilitate conpliance with a standard Arlin Six
approach altitude restriction of 3,100 feet six nautical mles
(NM west of the runway's threshold. See id. 92, 183-84; Ex.

R- 2.
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subsequently receive localizer DVE information in connection



with the approach.’

Before reaching the Arlin navigational fix, the crew was
instructed by ATC to depart Arlin at a heading of 50 degrees,
join the runway | ocalizer and nmaintain an altitude of 6,000 feet.

Thereafter, the flight was handed off to the approach
controller, with whomthe follow ng conversation occurred:

"1649: 31 [ Pi ednont Hel | o Phoeni x Fi nal Pi ednont

1154] eleven fifty-four is with you

descending to six wth the
airport in sight

1649: 36 [ Approach Pi ednont el even fifty-four

Control] Phoeni x approach cross one
seven DVE west on the Phoeni x
| ocali zer at or above seven
t housand .
1649: 45 [ Pi ednont Vell 1'1l tell you what we got

1154] t he cl earance the ot her way we
were initially cleared to six
o) ah what do you want to do

1649: 51 [ Approach Ah shoul d be at seven right now
Control ] correction six thousand fine
cross one seven DVE ah west
at or above six how s that

1649: 58 [ Pi ednont That's fine ah seventeen this
1154] side at six or above .

°In order to activate the manual ly tuned | ocalizer frequency
and get a DME reading utilizing it, the first officer needed to
either flip his HSI switch fromthe LNAV position to the VOR-ILS
position or change the navigation radi o's operational node from
automatic to manual by depressing a button. 1d. 146, 188, 190-
91. Both crewnenbers, who flew together on nunerous occasions
(id. 71, 158), have indicated that the customary nethod for
acconplishing this was adjustnent of the HSI switch. See id.
115-17, 186-88, 191, 197-99.

*Ex. A-1.
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The first officer, who needed to reference the Phoenix Sky
Har bor | ocalizer in order to conply with the above instruction,
failed, however, to adjust his HSI switch and activate the
| ocal i zer frequency.’ Because of this, he instead received DVE
information fromthe Reyno fix, which is |located 6 NM west of the
Sky Harbor |ocalizer and, as a result, began his descent from
6,000 feet too early, causing the flight to cross 17 DME west of
the localizer below that assigned altitude.

In connection with his appeal, respondent argues that the
altitude deviation did not result fromany act or om ssion on his
part and that there is, therefore, no foundation for the FAR
violations with which he has been charged. 1In this regard,
respondent maintains that he was attending to his duties as non-
flying pilot at the time of the incident, that he justifiably
relied upon his first officer to obtain the proper DME
i nformation and performthe approach correctly, and that he

shoul d not be required to "ride the controls" for his copilot.?®

‘At the hearing, the first officer indicated that this
om ssion was attributable to the "distraction" created by the
approach controller's initial m staken assignnment of a 7,000 foot
altitude clearance and the crew s attenpt to reconcile it with
the previously assigned 6,000 foot clearance. See Tr. 123, 150.

Wi | e respondent has al so suggested that the |aw judge
inproperly applied a strict liability standard in holding him
cul pable for the FAR violations alleged (see Respondent's Br.
13), such an assertion is wholly without nmerit, as the | aw
judge explicitly enployed the follow ng test for eval uating
respondent's potential liability as non-flying pilot-in-command:

"[He is not to be held responsible for every failure
on the part of a flying first officer to conply with

ATC instructions. The command does not carry with it
absolute liability for everything that m ght go wong
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Respondent further contends that it was inpermssible for the
Adm ni strator to have brought this action against himwhile
failing to charge his first officer with any FAR violations in
connection with the incident.’

The Board is not persuaded by these argunents. To begin
with, we are of the opinion that respondent nust bear a share of
the responsibility for the flight's deviation fromits assigned
altitude because he did not take appropriate steps to assure that
his first officer's HSI switch was adjusted at the proper tine.
In this regard, we note that respondent has indicated that the
HSI switch is normally flipped to the VOR-ILS position when an
approach clearance is received,™ and that, on previous flights,
he confirnmed such action by either seeing his copilot reach up
for the switch or hearing the sound it nmade when it was flipped.*

Not having identified either of those signs on the flight in
question, respondent should have asked his first officer whether
the switch had been adjusted. Indeed, the fact that the approach
(..continued)

aboard an aircraft. Rather, the test to be applied is

whet her a non-flying captain and pilot in command did

everything a reasonabl e and prudent captain would do to

assure hinself that his flying first officer, while at

the controls, was operating the aircraft safely.” (Tr.

240.)

*The Administrator has subnmitted a reply brief, in which he
urges the Board to affirmthe initial decision.

“Tr. 191, 200.

"1 d. 197-99. Respondent has related that it was difficult
for himto actually observe the position of his copilot's HSI
sw tch because he was restrained in his seat by a shoul der
har ness and needed to lean forward and far to his right in order
to see the swtch. 1d. 192.
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controller's initial m staken assignnment of a 7,000 foot altitude
cl earance nmay have tenporarily distracted the first officer at
precisely the tine when the HSI switch is normally flipped made
it all the nore inperative for respondent to have sought
confirmation that that task had been perforned. *

We further believe that respondent’'s assertion that he
shoul d be excul pated fromliability for the FAR viol ations
al | eged because he relied upon his first officer to obtain the
proper DMVE information and correctly execute the approach "as he

n 13

had so many tines before is msplaced. There is sinply no

| egal support for the proposition that a pilot-in-command may
assune that a fellow crewenber will performa task correctly on
a particular flight nerely because he has done so in the past,
no matter how many previous flights formthe basis for that

assunption.™ Moreover, we are of the opinion that, if

“Al t hough respondent has pointed out that he had various
duties to carry out as non-flying pilot at the time in question
(performance of checklists, operation of flaps and | andi ng gear,
communi cation with ATC, and observation outside the cockpit for
other air traffic), those tasks were routine in nature and their
acconpl i shnent should not have interfered with the execution of
his duty as pilot-in-command to adequately nonitor conpliance
wth ATC instructions. This is especially so where, as here,
respondent is the holder of an ATP certificate and is, therefore,
"held to the highest degree of care" in the operation of his
aircraft. Admnistrator v. Ferguson and Bastiani, 3 NISB 3068,
3070 (1980), affirmed 678 F.2d (9th Cir. 1982).

“Respondent's Br. 22.

“Whi | e respondent has cited several cases in which the
Board validated a "reliance defense,” those decisions do not
apply here. Admnistrator v. Coleman, 1 NTSB 229 (1968),

Adm nistrator v. Thomas, 3 NTSB 349 (1977), and Admi nistrator v.
Leenerts, NTSB Order EA-2845 (1988), all involved pilots who did
not hear or understand ATC instructions and who, upon checking
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respondent’'s position were to be adopted, air safety m ght
wel | be conprom sed by a reduction in the degree of vigilance
exercised by pilots-in-conmand in overseeing the conduct of
flights in their charge.

Turning to respondent’'s assertion that the Adm ni strator was
not entitled to bring this proceedi ng agai nst himwhile taking no
action against his first officer, we nust point out that we
have previously held that "[t]he selection of which cases to
prosecute, and the manner in which they are prosecuted, are

matters within the discretion of the Adm nistrator, acting

n 15

pursuant to his statutory authority, and that our jurisdiction

in certificate enforcenent actions "extends only to the question

of whether safety and the public interest require affirmation of

n 16

the Adm nistrator's order and "not . . . to an evaluation of
(..continued)

with their copilots, were provided with readbacks of such
instructions which proved to be incorrect. |In Admnistrator v.
Crawford, 5 NTSB 1000 (1986), the pilot directed his copilot to
request reconsideration of a "go around"” cl earance, but the
copilot did not relay that request accurately (instead telling
ATC that another aircraft which had been on the runway was
"turning off [and] we're | anding") and ATC s response ("Roger,"
foll owed by a wi ndcheck) reinforced his m staken belief that
the copilot had correctly conveyed his reconsideration request.
The comon thread in each of those cases is that the pilots
reliance upon the actions of others was justifiable. In this
case, respondent did not receive any information fromhis first
of ficer or any other source which would have tended to verify
that the HSI switch had been adjusted and we cannot, therefore,
find that he had a justifiable basis for believing that the
switch had been fli pped.

“Administrator v. Greiner, 1 NTSB 874, 877 (1970).

16&
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the procedural steps leading to the issuance of that order except
when a question arises concerning the Board's own stal e conpl aint
rule."” We will not, therefore, entertain respondent's claim
that the Adm nistrator should be barred from prosecuting this

action against him

ACCCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied; and
2. The law judge's initial decision is affirned.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“Admi nistrator v. Hunt, 5 NTSB 2314, 2316 (1987).



